IN THE COURT OF APPEAL OF TANZANIA — -
AT ZANZIBAR

(CORAM:  OMAR, J.As) RAMADHANT, J.A., And LUBUYA, JiAi)

. CIVIL, APPEATL NO. 36 OF 1994
- BETWEEN
SILIMA VUAL FOUMeoovesosaacssses  APPELLANT
AND

1. REGISTRAR OF CO=-OPERATIVE
SOCIETIES
2. ALTI MAKAME ALI
3¢ KHAMIS MTWANA HASSAN
4+ WADI MACHANOseee-eeeosoesse«s RESPONDENTS

(Appeal from the decision of the

High court of ganzibar - Hon,

Chief Justice Hamid M. Hamid Esq
dated 9th June 1994 in the matter

of a Chamber Application e¥ gZanzibarl

(Hamidl !EQJ.)
detod the 2nd day of may, 1994
in
¢ivil case No. 7 of 1990

—— e

JUDGMENT OF THE COURT

TUBUVA, Jeles

Before the High Court of zangibar, the =appellantd
filed a Chamber application seeking to move the courg
%o order the Tlrot vespandent, the Registrer of Goeaperative
gocieties in gzanzibar; to mako availeble to ths apfdllah;;
the record of the "MAENDELEO STORES" Co-operative socieﬁy‘
The appellant had been @ member and the secretary of the
gaid Co-operative gociety whose registration number was
55 0f.1980. fThe Chamber application, was supported by
an affidavit which was sworn to by the appellant as the
applicant.

In the course of hearing the chamber application which |

was filed by Mr. pjar patel, learned counsel for the appellant,

a preliminary objection was raised against the validity of

the appeljsnt's affidavit hy Mr. Mbwezeleni, learned counsel
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for the second, third and fourth respondents supported by

Mr. Uhuru Hemed Khalfani learned state pttorney for the

first respondent, the Registrar of co-operative societies;
Upholding the objection, the learned chief Justice of Zanzibar
held the appellantts affidavit as incompetent since it was
without verification and did not reveal the source of the
deponentts information and knowledge of some of the facts
stated in the affidavit. (gonsequently, the Chamber application
was dismissed.

Disatisfiedlwith the order of the dismissal of the ghamber
application, the appellant hes lodged this appeal. The
memorandum of appeal filed by Mr. A. Patel learned counsel
for the appellant contains six grounds of appeal out of
which we think one esesential point emerges; Thei is, that
the learned Chief Justice erred in holding that the affidavit
attached to the Chamber application was defective in law
for net disclosing the sources of the deponentts information
and for want of verificati?n clause. At the hearing of the
appeal, Mrs Uhuru Homcd Khalfani learned otate stbtoxrney
for the first respondent took a preliminery objectian that
the appeal was incompetent in that the requirement of'nngg
of the gourt of Appeal Rules, 1979 were not complind witihy, ‘gg
had served the notice for the objection under Rule 100 of.the
courtt's Rules. It was Mr. Uhuru's contention that though the
copies of the memorandum of appeal were filed at the
court's.Zaﬁzibar sub~registry on 26,6.1994, the first
respondent was served with the memorandum of appeal on
21.11.1994 which was not within the prescribed time under
the gourt's Rules. He urged the Court to dismiss the appeal.
However, when it was brought to his attention by Mr. patel,

learned counsel, that the application of Rule 90(1) is subject
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to Rule 79 being complied with by the respondent to serve
the appellant with his (respondent) address after receiving
the notice of appeal by the appellant, Mr. Uhuru learned
state pAttorney, withdrew the preliminary objection. The
appeal was thus proceeded with on its merits.

For the appellant, Mr. Ajar Ppatel, legrned counsel,

submitted that the learned Chief Justice could not be faulted

in his holding that the appellantts affidavit was incompeteng

as it lacked verification and did not disclose the source of the
deponent's knowledge and informetion, However he strongly
criticised the learned chief Justice for not exercising the
discretion to require the deponent to smend the affidavit so

as to disclose the source of information. If we understood

Mr. Petel correctly, he was of the view that in the interest

0T Jjustice the learned chief Justice should have exercised

the discretion vested in him to order for the amendment of

the affidavit. Furthermore, it was Mr. Patel's submission

that as the respondents did not file a counter affidavit‘fo
challenge the appellant's affidavit, it was an admission on the
part of the respondents of the truthfulness of what was stated
in the appellant's affidavit. ®or this propositionvmf. Patel,

learned counsel did not have any specific autharity on the

"point but had vague recollection of this Court's decision in -

some case in the Mwanza Registry.

For the second, third and fourth respondents and on
behalf of Mr. Uhuru Hemed Khalfani for the first respondént,
Mr. Mbwezeleni made brief but pertinent submissions. Fifst,
Mr. Mbwezeleni contended that as a matter of law, the learned
Chief Justice properly rejected the affidavit of the arpellant
whicp was incompetent due to lack of verification and the

non-gpecification of the source of information by the
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deponent. Mr. Mbwezeleni referred us to the case of MFALE V
JANUARY KAPEMBWA (1976) TIR No. 7. gSecondly, Mr. Mbwezeleni
submitted that as the affidavit was incompetent, the appellan*
was not bound to react to it and that, that co
as an admission of truth in what was stated in
'of the appellant. He urged the court to dismis

As rightly pointed out by Mr. Mbwezeleni, learned couﬁsel
for the appellants, we think'the only issue for consideration
in this appeal is the validity of the affidavit deponed by
the appellant. From the record as well as the submission
‘of both'counsel,_if is an undisputed fact that the appellantts
affidavit which was an essential part of the appellant's
application before the learned chief Justice had neither»the
verification clause nor did it specify the source of the
information deponed by the appellant. 7To our minds, the
legal position regarding affidavits which are without
verification or specification of source of information is
crystal clear. From case law, numerous cases have béen decided
by this gourt and the gourt of Appeal for gpastern pfrica on
this point.

The principle is that ypere<§§_9§f;d?v;tlis madq;on an

information, it should not be acted upon by any court unless

the sources of the information are specified. This was

raiterated by the court of Appeal for REastern pfrica in the
case of STANDARD GOODS INCORPORATION LTD Vv HANAVYHCHAND NATHU

& CO. (1950) 17 E.A.C.A 99. Again, in the case of BOMBAY FLOUR

MILL v HUNIBHAI M. PATEL (1962) E.A. 803 it was held that as
the affidavit did not state the deponentt's means of knowledge

or his source's of information and belief, the affidavit was
defective and incompetent, the application based on the
affidavit was dismissed. T,ikewise, in the case of MTALE Vv

JANUARY KAPEMBWA (1976) TIR case No. 7 which was cited by
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Mr. Mbwezeleni, the High court of Tenzania correctly in our

view, applied the above principle,
Applying this principle to the instant case, we have

no hesitation in agreeing with Mr. Mbwezeleni learned

counsel for the appellant that the affidavit in question

being defective and incompetent was properly rejected by

the learned chief Justice of Zanzibar. As already indicatedq
affidavits and what matters which affidavits should be

confined are governed by law. In that case, even if we were

to accept Mr. Patelts submission that the respondents: failure

to counter the-appellant+s . affidavit amounted to acceptance

of the truthfulness of what the appellant had stated in the
affidavit, still we are with respect, unable to appreciate

how that would velidate such clear and unambiguous legal
requirement_in an affidavit., PFurthermore, as Mr. Patel

correctly conceded, it being a matter of discretion for the

court to require the appellant (a2pplicant).to amend the
affidavit--so as-to-specify - -the sources of information denosad

to, we can hardly fault the learned chief Justice for exercising
the discretion in the way it was done. we cannot by any }
stretch.of imeginatisn soy-that tho- oxercise of the discretion
was done wrongly. on the whole, we are satisfied +hat in the f.
appellant's affidavit it is nowhere stated, in respect of the
affidavit as a whole or of any paragraph or allegation in it,
that the facts deposed to, or any and if so which of them, are
true to the deponent's knowledge, or as advised by his
advocate, or are true to the best of his information and
belief. For that reason, we are with respect, in agreement
with Mr. Mbwezeleni, learned counsel for the appellant that
the affidavit being defective and incompetent was properly

rejected. We are thus of the settled view that the learned
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chief Justice was entitled to dismiss the application which

was based on the strength of the affidavit.

Accordingly, we dismiss the appeal with costs.

DATED at ZANZIBAR this 28th day of November, 1994,

A.M.A. OMAR
JUSTICE OF APPEAL

A L] s . IJ [ R.AMA.DH.ANI
JUSTICE OF APPEAL

D. Z. LUBUVA
JUSTICE OF APPEAL

I certify that this is a true copy of the original,

Y (M. S. s%)

DEPUTY REGISTRAR




