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AT ZANZIBAR
OMAR. J.A.; RAMADHANI, }.A., And LUBtiVJq j .AO

.CIVIL APPEAL NO. 36 OF 1994
BETWEEN

SILI~\ VUAI FOUM •••••.••••.•...•• APPELLANT
AND

1. REGISTRAR OF CO-OPER.llTlVE
SOCIETIES

2. ALl MAKAME ALl
3. KHAMIS MTWAN1. HASSAN
4. WADI MACHANO •••• ·•••••••••••••RESPONIlENT'S

(APpeali~~m the decision of the
High court of zanzibar - Hon.
chief Justice Hamid M. Hamid Esq
dated 9th June 1994 in the matter
of a chamber APplication et ZQn~i~

(Hamid, q.J.)
~e~~d the 2nd day o~ May~ 1994

in

Civil case NO. 7 of 1990

~GMENT OF THE COURT

LUBUVA, J.A.:
Before the High court oi zan~ibar. th~ :\PPQ1~

:filed 8 'OhaJUberapplication seeking to move the court
to order the rlro~ ~e5Pondent, the Registrar of ~~~t~~

Societies in zanzibar I to mako ~V'~ileb~G to 'tlY:1 ap~l.la·ni.:'

th~ record of the "Mf.ENDEIJEOSTORES" co-operat1ve society,

The appellant had been et member and the secretary of the
said co-operative society whose registration number was
55 of.1980. The chamber application, was supported by
an affidavit which was sworn to by the appellant as the
applicant.

In the course of hearing the Chamber application which
was filed by Mr. Ajar patel, learned counsel for the appellant,
a preliminary objection was raised against the validity of
the appellant'S affidavit by Mr. Mbwezeleni, learned counsel
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/ for the second, third and fo~th respondents supported by

Mr. uhuru HemedKhalfani learned state Attorney for the
first respondent, the Registrar of co-operative societies.
Upholding the objection, the learned Chief Justice of zanzibar
held the appellant's affidavit as incompetent since it was
without verification and did not reveal the source of ~he
deponent.s information and knowledge of some of the facts
stated in the affidavit. consequently, the chamber application
was dismissed.

\,.;'

nisatisfied with the order of the dismissal of the Chamber
applioation. the appellant htlelodged this appeal. The
memorandum of appeal filed by Mr •.h. patel learned counael
for the appellant contains six grounds of appeal out of
whichwa think one aeoential _point emergos. That iS$- that.
the le8rned chief Justice erred in holding that the Bffidavi~
attached to the chamber application was defective in law
for not disclosing the sources of the deponent's information
and for want of verification clause. At the hearing of the
appe8l, ~~. uhuru Homod Kh~lfani learned utQte At~orney
for the first respondent took a preliminary objectiQll that

,,,,'} ,
the appeal was incompetent in that the requirement o£ ~~J~:~

of the oourt of ,!\ppealRules, 't979 'Wera not comp.LLod .wltn. a.e
had served the notice for the objection under Rule 100 of the
court1s Rules. It was Mr. Uhuru's contention that though the
copies of the memorandum of appeal were filed at the
court's Zanzibar sub-registry on 26.6.1994, the first
respondent was served with the memorandum of appeal on
21.11.1994 which was not within the prescribed time under
the courtls Rules. He urged the court to dismiss the appeal.
Howe~er, when it was brought to his attention by Mr. patel,
learned counsel, that the application of Rule 90(1) is subject
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to Rule 79 being complied with by the respondent to serve
the appellant with his (respondent) address after receiving
the notice of appeal by the appellant, Mr. uhuru learned
stAte Attorney, withdrew the preliminary objection. The
appeal was thus proceeded with on its merits.

For the appellant, Mr. Ajar patel, learned counse~,
submitted that the learned chief Justice could not be faulted
in his holding that the appellant's affidavit W~6 incompetent
as it lacked verification and did not disclose the source of the
deponent·s knowledge and in£ormation. However he strongly
criticised the learned chief JUBtice for not exe~i8ing the
discretion to require the ~eponent to amend the ~ffidavi~BO
as to disclose the source of information. If we.understood
Mr. p3tel oorrtHltly. he was of the view that in the intere.gt
or Justice the learned Chief Justice should have exercised
the discretion vested in him to order for the amendment of
the affidavit. Furthermore. it wao Mr. Fatel,g submission
that as the respondents did not file a counter affidavit to
Challenge the appellant's affidavit, it was an admission on the ;.
part of the respondents of the truthfulness of what was state~
in the appellant's affidavit. ?or this proposition Mr. patel,
le~rned couneel did no~ have any specific guthnrit¥ on t~

.point but hod vague recollection of this court' 8 decision .in .
Game case in the MWanza Registry.

For the second, third and fourth respondents and on
beh~lf of Mr. uhuru Hemed Khplfani for the first respondent,
Mr. Mbwezeleni made brief but pertinent submissions. First,
Mr. Mbwezeleni contended that as a matter of law, the learned
chief Justice properly rejected the affidavit of the appellant
whic~ was incompetent due to lack of verification 8nd the
non-specification of the source of information by the
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deponent. Mr. Mbwezeleni referred us to the case of ~ALE v
JANUARY KAPEMBWA (1976) TI,RNO. 7. secondly, Mr. Mbwezeleni
submitted that as the affidavit was incompetent, the appellan+
was not bound to react to it and that, that COl
as an admission of truth in what was stated in
of the appellant. He urged the court to dismiE

AS rightly pointed out by Mr. Mbwezeleni, learned counsel
for the appellants, we think the only issue for consideration
in this appeal is the validity of the affidavit deponed by
the appellant. From the record as well as the submission
'of both counsel, it is an undisputed fact that the appellant' s
affidavit which was an essential part of the appellant's
application before the learned Chief Justice had neither the
verification clause nor did it specify the source of the
information deponed by the appellant. TO our minds, the
legal position regarding affidavits which are without
verification or specification of source of information is
crystal clear. From case law, numerous cases have been decided
by this court and the court of APpeal for Eastern Africa on
this point •

..; ..~

~.informatiOE.L...!!.~_o_uldn2~2..~~~E,P.?_~~Y.2P"'y_.c_o..?-E~..unles~
the sources of the informati~!_e_.specif_i~~. This was

The principle is that vzher-e an affidavit is made on an I '

raiterated by the Court of APpeal for Eastern Africa in the
case of STANDARD GOODS INCORPORATION LTD v HAHAKH0BAND NATHU------_.,----- .---.-.•.•.~..--.- ..•.--.~-~.---.-...'-'---
& co. (' 9?.2.2 17 E.A. C.A 99. Again, in the case of BOMBAY FLOUR
HILL v HUNIBHAI..21~.TIiL~2) E.A. 803 it was held that a'S
the affidavit did not state the deponent's means of knowledge
or his source's of information and belief, the affidavit was
defective and incompetent, the application based on the
affidavit was dismissed. Likewise, in the case of MTALE v
JANUARY KAPEMBWA (1976) TIJRcase NO. 7 which was cited b,Y
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~. Mr. Mbwezeleni. the High court of Tanzania correctly in our
/'" view, applied the above principle •
., APplying this principle to the instant case, we have
! no hesitation in agreeing with Mr. Mbwezeleni learned

counsel for the appellant that the affidavit in question
being defective and incompetent was properly rejected by
the learned chief Justice of zanzibar. AS already indicated.
affidavits and what matters which affidavits should be
confined are governed by law. In that case, even if we were
to accept Mr. patel's submission that the respondents I failure
to counter the-.appellan·t•...e .a!fidavit amounted to acceptance
of the truthfulness of what the appellant had stated in the

.~.-..•....

affidavit, still we are with respect, unable to appreciate
how that would validate such clear and unambiguous legal
requirement_Jn..an af.!i.davit. FUrthermore, as Mr. patel
correctly conceded, it being a matter of discretion for the
court to require the appellan-t'''(~pl.icant~.to amend the
affidavi t·-Qo-ae-..to--epe.ci!y·the sources of informationde~C),9Qd
to, we can hardly fault the learned Chief Justice for exercising
the discretion in the way it was done. we cannot by any
stretch-:c.£.;.:~~!-r;.5f~:r();;:·:....~i,X:::-tha-t. tho- ClXerc iSG of the discretion
was done wrongly. on the whole, we are natis~~~a ~ho~ ~n the
appellant's affidavit it is nowhere stated, in respect of the
affidavit as a whole or of any paragraph or allegation in it~
that the facts deposed to, or any and if so which of them, are
true to ~he deponent's knowledge, or as advised by his
advocate, or are true to the best of his information and
belief. J?"'Ql;' •...:t,;P,?t.reason,""".e,are with respect, 1n agreement
with Mr. Mbwezeleni, learned counsel for the appellant that
th~'i.qff;idavitbeingdefect1ve and -Lncompeten'twas properly
rejected. we are thus of the settled view that the learned
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chief Justice was entitled to dismiss the application which
was based on the strength of the affidavit.

Accordingly, we dismiss the appeal with costs.

DATED at ZANZIBAR this 28th day of November, 1994.

A.M.A. OMAR
~CE OF APPE1~IJ

A.S.L. RAMADHANI
JUSTICE OF APPEAL

D. Z. LUBUVA
JUSTICE OF APPEAL

I certi~ythAtthi6 ia a true

( M. S.
DEPUTY
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REGISTRAR

original.


